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Question: Can we ask our employees to sign a waiver limiting the nonprofit’s 
liability for COVID-19 claims? 
 
Answer: 
 
As a matter of public policy and regardless of the applicable state, prospective liability 
waivers by employees are generally unenforceable. Further, attempting to solicit 
prospective waivers could place the employer in a negative light in the event of claims 
or regulatory investigations. For example, requiring employees to sign such waivers 
could be seen as evidence of an employer’s attempt to evade its statutory obligations 
under the Occupational Safety and Health Act (OSHA). 
 
Although prospective liability waivers are not recommended, it is possible to get 
releases with respect to claims arising prior to the execution of a release, for instance in 
connection with a termination of employment. As with any release, consideration would 
be required and the release cannot waive claims that cannot be released by law. 
 
With respect to COVID-19 claims specifically, it is anticipated that workers’ 
compensation claims will be the exclusive means for employees to bring related tort 
claims against their employers, unless the employer intentionally caused the 
employee’s harm. In New Jersey, there is legislation pending that would establish that 
essential workers who contract COVID-19 while performing work in their place of 
employment are presumed to have a workplace injury covered by the state’s workers’ 
compensation laws, and this law would apply retroactively to March 9, 2020. N.J. 
Senate-Assembly Bills S. 2380, A. 3999 (2020). Similarly in New York, there is 
legislation pending that would explicitly entitle public and private essential workers to 
workers’ compensation benefits if they contact COVID-19 at a workplace where they are 
exposed to the virus. N.Y. Senate Bill S. 8266 (2020). At this time, there is no such 
legislation pending in Connecticut, but union leaders and legislators are pressuring 
Governor Ned Lamont to issue an executive order that would establish a workers’ 
compensation presumption for COVID-19. 
 
Note that workers compensation claims cannot be released prospectively. N.J.S.A. § 
34:15–39; N.Y. Workers’ Comp. Law § 32; C.G.S. § 31-296. Additionally, in New York 
and Connecticut, existing workers’ compensation claims cannot be released 
retroactively without approval from the applicable state agency. N.Y. Workers’ Comp. 
Law § 32; C.G.S. § 31-296. However, a company can mitigate potential workers’ 
compensation liability costs by having employees acknowledge receipt of and 
compliance with health and safety policies of the company. It is also important to have 
updated health and safety policies that are in line with OHSA and CDC and state and 
municipal guidance before allowing employees to return to the work place. This will be 
important in the event of any regulatory review or investigation (whether due to routine 
regulatory reviews or employee whistleblower events). 
 

https://www.njleg.state.nj.us/2020/Bills/S2500/2380_U1.PDF
https://www.njleg.state.nj.us/2020/Bills/A4000/3999_I1.PDF
https://www.nysenate.gov/legislation/bills/2019/s8266
https://www.nj.gov/labor/forms_pdfs/wc/pdf/wc_law.pdf
https://www.nj.gov/labor/forms_pdfs/wc/pdf/wc_law.pdf
https://www.nysenate.gov/legislation/laws/WKC/32
https://www.cga.ct.gov/current/pub/chap_568.htm#sec_31-296
https://www.nysenate.gov/legislation/laws/WKC/32
https://www.nysenate.gov/legislation/laws/WKC/32
https://www.cga.ct.gov/current/pub/chap_568.htm#sec_31-296
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The President issued an executive order in May directing federal agencies, such as 
OSHA, to make enforcement exceptions for employers who make good-faith attempts to 
follow agency regulations during COVID-19. This action by the federal government 
should help curb additional concerns of federal compliance issues surrounding COVID- 
19 and return to work plans. However, the executive order does not override an 
employer’s obligation to comply with applicable state and local health and safety 
requirements. 
 
In light of the above, nonprofit employers should update their work and health safety 
policies and include the updated policies in their employee handbooks. The updated 
policies should be explicitly acknowledged by employees, and the acknowledgement 
should indicate the employee has read the policies and agrees to comply with 
them. We also recommend reviewing your workers’ compensation and general 
employer liability insurance policies, and speaking to your insurance providers, to make 
sure that they are up to date and provide your business with coverage for potential 
work-related claims by employees. 
 
Pro Bono Partnership thanks the law firm of Shearman & Sterling LLP for providing the 
above information. 
 
This document is provided as a general informational service to volunteers, clients, and 
friends of Pro Bono Partnership. It should not be construed as, and does not constitute, 
legal advice on any specific matter, nor does distribution of this document create an 
attorney-client relationship. 

  

http://www.probonopartner.org/
https://www.whitehouse.gov/presidential-actions/executive-order-regulatory-relief-support-economic-recovery/
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