FOREWORD: UNFINISHED BUSINESS
America’s long civil rights odyssey proves that the moral arc of the
universe bends toward justice. From segregated schools to anti-miscegenation
laws, from the criminalization of same-sex relationships to the Defense of
Marriage Act (DOMA), justice always triumphs in the end. But even though
the arc ultimately bends in the right direction, it does not do so without help.
As President Barack Obama observed in August 2013, on the 50th anniversary
of the historic 1963 March on Washington, there still “remains our great
unfinished business” of providing justice and economic equality for all.1
This unfinished business requires more than simply holding the beachhead and sustaining the gains of the righteous who went before us. It requires
us to continue seeking higher ground—to conquer the next civil rights
frontier. At the forefront of that struggle is the movement for transgender
equality, the most recent addition to America’s collective quest for justice.
Vice President Joseph Biden has called the fight for transgender rights
the “civil rights issue of our time.”2 The time and tide for this book are
auspicious as issues that affect the lesbian, gay, bisexual, and transgender
(LGBT) community are garnering greater traction with policy makers and
amassing an impressive series of legal victories, including United States v.
Windsor.3 That momentum has resulted in stunningly swift changes in the
law on various fronts, which seem to announce a sea change in society that
has not yet ended.
Indeed, the arc is beginning to bend toward equality for transgender
people. Over the past few years, issues that affect the transgender community have received increasing attention from courts, political figures, and
the media. In the area of employment rights, the U.S. Equal Employment
Opportunity Commission (EEOC) released its groundbreaking opinion in
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Macy v. Holder,4 which defined discrimination on the basis of gender identity as a form of sex discrimination actionable under Title VII of the Civil
Rights Act of 1964 (Title VII). That decision was consistent with the position of many major companies, some of which developed nondiscrimination
policies for transgender employees years ago; other businesses, large and
small, have since implemented similar policies.
In December 2012, the Board of Trustees of the American Psychiatric
Association approved the removal of the term “Gender Identity Disorder”
from the 2013 edition of its Diagnostic and Statistical Manual of Mental
Disorders (DSM-5), shifting the profession’s perspective by de-pathologizing
expressions of gender variance. Several state legislatures have recognized
that these expressions are normal, healthy variations in humankind and
have outlawed conversion therapy intended to “straighten” LGBT people.5
In June 2013 and January 2014, respectively, the Colorado Civil Rights
Division and the Maine Supreme Judicial Court determined that local school
districts discriminated against transgender grammar school girls when they
refused to let the girls use the girl’s restroom.6 In 2013, the Social Security
Administration amended its requirements for changing the gender marker
on a person’s Social Security records, continuing a national trend of making it easier for transgender people to obtain identity documents that reflect
reality.7 States that prohibit discrimination on the basis of gender identity,
such as California and Oregon, are beginning to require that insurance
companies cover transition-related care that was previously the subject
of industrywide policy exclusions.8 In 2014, the federal Office of Personnel Management and the U.S. Department of Health and Human Services
Departmental Appeals Board implemented long overdue changes that will
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permit federal employees and Medicare recipients, respectively, to receive
medically necessary gender-affirming medical care.9 Perhaps more important, transgender persons are now a significantly more visible and valued
constituency in the LGBT community after years of living in the shadows.
Despite these leaps forward, the transgender movement has seen its
share of setbacks. For example, the political gridlock in Washington, D.C.,
continues to stall the Employment Non-Discrimination Act (ENDA), which
would prohibit discrimination in employment based on gender identity or
sexual orientation. Opponents continue to frighten the public with unfounded
assertions that ENDA would “increase frivolous litigation and cost American
jobs, especially small business jobs.”10 In addition, some proponents of ENDA
still worry that protections for transgender individuals will be scrapped from
the ENDA bill in order to win passage in the House of Representatives, a
gambit that was used successfully in 2007 when the House passed a version
of ENDA that did not include gender identity.11
In some federal courts of appeal, the scope of protection afforded
transgender employees under Title VII remains an open question, as EEOC
rulings are not binding on the courts.12 State legislatures continue to consider
bills with the sole purpose of demeaning and vilifying transgender people.
For example, in 2013, legislation was proposed in Arizona that would have
imposed criminal sanctions on transgender people who used restrooms, and
other gender-segregated facilities, that correspond to their gender identity.13
Many transgender people live in states where they have no explicit legal
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protections and a hostile legal system chills the exercise of the few rights
accorded them.
Those setbacks are part of a broader social context in which transgender people experience inordinately high levels of violence, discrimination,
and harassment. In 2012, 54 percent of all LGBT murder victims were
transgender women, up from 40 percent the year before.14 According to
the National Transgender Discrimination Survey15 carried out by the National Gay and Lesbian Task Force and the National Center for Transgender
Equality, transgender people experience unemployment at double the rate
of the population at large.16 Transgender parents suffering through negative
custody and visitation decisions are the rule, not the exception. The stress
of this pervasive societal discrimination has contributed to a staggering
statistic: 41 percent of transgender people have attempted suicide, 25 times
the national average.17
In light of the arsenal of legal tools at lawyers’ disposal, our role in addressing these issues cannot be underestimated. But, in order for those tools
to be effective, lawyers must know and use them. Every arrow in the legal
quiver supporting transgender equality should hit its mark. That includes
litigation, concomitant education of judges and juries, and advising our
corporate, government, and private clients to adopt transgender-inclusive
antidiscrimination policies.
However, in the end we know that legal maneuvering can only take any
justice movement so far. The proof of the pudding is in changing societal
attitudes. With the passage of time, we have learned that discrimination
against women, people of color, and lesbian, gay, and bisexual individuals
hurts everyone—and expressions of prejudice have become increasingly
unacceptable even in private conversations. That same attitudinal lesson
needs reinforcement in connection with transgender people, who have been
universally stigmatized and marginalized, even by other seekers of justice.
This work is particularly important given the so-called “ick factor” that
many people continue to associate with transgender issues and that has
been shamelessly exploited to deny transgender people their basic humanity
and dignity.18
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This treatise, a labor of love for editor-in-chief Christine Michelle
Duffy and the other project participants, will advance every one of these
outlined approaches. In chronicling all aspects of the transgender journey,
the treatise is a “reader” that addresses the entire gamut of relevant issues,
from the deeply personal struggle of transgender people for self-acceptance
to the transformative power of words—an effort to address not just legal but
societal issues. That is not to suggest that the treatise is only philosophical.
To the contrary, it is a pragmatic guide that covers subjects as germane as
federal and state antidiscrimination laws and as practical as the process
of coming out in the workplace. Even the oft-ignored relationship of the
LGBT community to organized religion and culture is probed. No important
subject has been overlooked with respect to the spectrum of employment
discrimination faced by LGBT individuals.
Because of the unfinished nature of the business, this treatise is at once
groundbreaking and a work in progress. We owe Christine a real debt of
gratitude for her labors. Not only has she enlisted an extraordinary cadre of
more than 125 experts in every aspect of LGBT life, but she has produced
her own original work: In her commentary and in the structure she has
created for the various expert presentations, she has provided us not only with
vital information and insights, but also with context so that we can see the
issues as a whole. Lawyers, social workers, scholars, and ordinary citizens
alike will return to this volume again and again not only for knowledge but
for inspiration, and perhaps even to inform the next battle for civil rights,
whatever that may be. We are proud to be part of this volume and of “the
long grey line” that has fought in every battle along the way, and that in the
end will prove triumphant.
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