
 
 
 

The New York State Prudent Management of Institutional Funds Act 
 
On September 17, 2010, New York State enacted the New York Prudent Management of Institutional 
Funds Act (“NYPMIFA”), a modified version of the Uniform Prudent Management of Institutional Funds 
Act.  NYPMIFA, codified as Article 5-A (§§550-558) of the New York Not-For-Profit Corporation Law 
(“NPCL”), applies to charitable, educational, and religious corporations formed under New York law.1   It 
imposes new prudence standards and oversight obligations on nonprofit boards, while providing greater 
flexibility in the management of investments and expenditures from endowment funds. 
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Under NYPMIFA, board members who manage their organization’s funds are held to a high standard that 
requires them to “manage and invest the fund in good faith and with the care an ordinarily prudent person 
in a like position would exercise under similar circumstances.”3   
 
NYPMIFA sets out eight factors that boards must consider in determining how to manage and invest an 
institutional fund, and requires a contemporaneous written record (for example, board meeting minutes) 
that explains the consideration given to each factor.  The eight factors are: 
 

1. General economic conditions;  
2. The possible effect of inflation or deflation;  
3. The expected tax consequences, if any, of investment decisions or strategies; 
4. The role that each investment or course of action plays within the overall investment portfolio 
       of the fund;  
5. The expected total return from income and the appreciation of investments;  
6. Other resources of the institution;  
7. The needs of the institution and the fund to make distributions and to preserve capital; and  
8. An asset's special relationship or special value, if any, to the purposes of the institution.4 

 
A nonprofit board is permitted to delegate the management and investment of its endowment funds to 
outside agents, board committees, or employees.  A board decision to delegate investment and 
management of endowment funds must be undertaken with the same level of care expected of an 
“ordinarily prudent person in a like position” and the board has an ongoing responsibility to monitor the 
agent’s performance.5  Nonprofit boards are advised to establish and follow written conflict of interest 
policies regarding the hiring of agents. 
 
Nonprofit organizations with institutional funds are required to adopt written investment policies 
incorporating NYPMIFA’s provisions regarding prudent standards for investment and delegation of 

                                                 
1  Specifically, NYPMIFA applies to corporations formed under the NPCL, the New York Education Law, and, 
with few exceptions, the New York Religious Corporations Law.  NYPMIFA also applies to all charitable trusts 
organized in New York for which the trustee is itself a charitable organization.  It does not apply to charitable trusts 
whose trustee is a governmental entity, individual, or other entity.  NYPMIFA also does not apply to organizations that 
operate in New York but were formed under the laws of another state.   
2  An institutional fund is defined as a “fund held by an institution.”  NPCL §551(e).  An institution means “(1) a 
person, other than an individual, organized and operated exclusively for charitable purposes; (2) a trust that had both 
charitable and noncharitable interests, after all noncharitable interests have terminated; or (3) any corporation 
described in subparagraph five of paragraph (a) of section 102 (Definitions).”  NPCL § 551(d). 
3  NPCL § 552(b). 
4  NPCL § 552(e)(1). 
5  NPCL § 554(a)(3). 



management and investment authority.6  Investments must be diversified, unless specific circumstances 
lead the board to determine that diversification is not the best strategy for furthering the goals of the 
fund.7  Decisions not to diversify must be reviewed as often as circumstances warrant, and at least 
annuall  
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The law defines an endowment fund as any “institutional fund or part thereof that, under the terms o
instrument, is not wholly expendab

Under previous New York law, subject to donor intent, a nonprofit board could only expend the net 
appreciation over historic dollar value of an endowment fund.11  Importantly, the enactment of NYPMIFA 
eliminated the requirement to preserve an endowment fund’s historic dollar value.   Nonprofit boards are 
now permitted to allocate for expenditure any amount of an endowment fund that the board “determine
prudent for the uses, benefits, purposes, and duration for which the endowment fund is established,”
subject to any limitations or restrictions dictated by the donor in th

1. Duration and preservation of the endowment funds; 
2. The purposes of the institution 
3. General economic conditions; 
4. The possible effect of inflation or deflation; 
5. The expected total return from inco
6. Other resources of the institution; 
7. Where appropriate and circumstances would otherwise warrant, alternatives to expenditure o
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The change to the historic dollar value requirement gives organizations the flexibility to make 
expenditures from “underwater” endowment funds whose current value is less than their value at the
the gift was 

When a board authorizes expenditure from an endowment fund, it must record in writing (for example, in 
board meeting minutes) the consideration given to each of the eight factors listed above.13   For endowe
gifts made after September 17, 2010, the decision by a nonprofit board to expend more than 7% of the 
fair market value of the endowed fund within one (1) year will be presumed imprudent or unwise, unless 

 
6  NPCL § 552(f).  
7  NPCL § 552(e)(4). 
8  Id. 
9  NPCL §551(b).   
10  Board restricted assets are defined as “assets that an institution may designate as an endowment fund for 
its own use, consistent with the terms of the applicable gift instrument.” NPCL §551(b).   
11  Historic dollar value was defined as the aggregate of the value of the gift at the time of the execution of the 
gift instrument, the value of any subsequent donations at the time they were made, and the value of any 
accumulation made pursuant to the gift instrument at the time it was added to the fund.  NPCL § 102(a)(16). 
12  NPCL § 553(a). 
13  NPCL§551(b). 
14 NPCL § 553(d).  A fund’s fair market value is to be “calculated on the basis of market values determined at 
least quarterly and averaged over a period of not less than five years immediately preceding the year in which the 
appropriation for expenditure is made.” Id.   
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fair market value of a fund will not automatically be considered prudent 15   

NYPMIFA also amends Section 174(b)(2) of the New York Executive Law to require that all solicitations 
for endowment funds include a statement that “unless otherwise restricted by the gift instrument pursuant 
to paragraph (b) of section five hundred fifty-three of the not-for-profit corporation law, the institution may 
expend so much of an endowment fund as it deems prudent after considering the factors set forth in 
paragraph  (a) of section five hundred fifty-three of the not-for-profit corporation law.”  The result is that all 
solicitation materials for endowment funds must notify donors that the requirement to maintain the historic 
dollar value has been eliminated, giving donors the opportunity to write such restriction into their gift 
instruments, if they so choose. 
 
If a nonprofit board wishes to apply the NYPMIFA expenditure rules to endowment funds given prior to 
September 17, 2010, and the donor is available,16  the donor must be given 90 days' notice to elect 
whether NYPMIFA standards may apply to the gift or whether prior law should apply.  The notice to the 
donor must contain the following language: 

 
Attention, Donor: 
 
Please check Box #1 or #2 below and return to the address shown above. 
 
  ( ) #1 The institution may spend as much of my gift as may be prudent. 
   
(  ) #2 The institution may not spend below the original dollar value of my gift. 
 
If you check Box #1 above, the institution may spend as much of your endowment gift (including 
all or part of the original value of your gift) as may be prudent under the criteria set forth in Article 
5-A of the Not-for-Profit Corporation Law (The Prudent Management of Institutional Funds Act). 
 
If you check Box #2 above, the institution may not spend below the original dollar value of your 
endowment gift but may spend the income and the appreciation over the original dollar value if  it 
is prudent to do so.  The criteria for the expenditure of endowment funds set forth in Article 5-A of 
the Not-for-Profit Corporation Law (The Prudent Management of Institutional Funds Act) will not 
apply to your gift.17 
 

If the donor does not respond or elects to allow NYPMIFA to govern the gift, the requirement to maintain 
the historic dollar value of the endowment fund is eliminated.18  If the donor elects to opt out of NYPMIFA 
standards, the board is required to maintain the historic dollar value of the endowment fund when making 
expenditures from the fund. 

 
 

Modifying Restrictions on Endowment Funds  
 
Under previous New York law, if a donor were available, only the donor had the authority to remove or 
modify restrictions on an endowed gift.  Under NYPMIFA, a nonprofit board now has the right to petition a 
court to modify a donor-imposed restriction on an endowment fund, provided that notice is given to the 
donor (if available) and the Attorney General.  A court may modify or eliminate restrictions on the 
management, investment, or expenditure from the endowment fund if such restrictions have proven 
“impracticable or wasteful” or impair the management or investment of the fund, or if the purpose of the 

                                                 
15  Id. 
16  “A donor is ‘available’ if such donor (1) is living or, if the donor is not a natural person, is in existence and 
conducting activities; and (2) can be identified and located with reasonable efforts.”  NPCL §551(j). 
17  NPCL § 553(e)(1). 
18  Id. 
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fund or a restriction as created by the gift instrument has become “unlawful, impracticable, impossible to 
achieve, or wasteful.”19   
 
Additionally, a nonprofit may be permitted to modify or eliminate a donor-imposed restriction without court 
approval, in cases where the fund is so small that petitioning a court would be cost-prohibitive.  This 
process is only available where: (1) the institution determines that the restriction is “unlawful, 
impracticable, impossible to achieve, or wasteful”; (2) the fund has a total value of less than $100,000; (3) 
more than 20 years have passed since the gift was made; and (4) the institution continues to use the fund 
in a manner consistent with the purposes described in the gift instrument.20  The institution must provide 
90 days' written notice to the donor (if available) and the Attorney General of its intention to remove the 
restriction.21   If the Attorney General does not respond within 90 days, the organization may proceed with 
the release or modification of the restriction. 
 
For more information on this topic, please contact the Pro Bono Partnership’s New York office at (914) 
328-0674.   
 

Thank you to Carly Leinheiser, Esq. for her work on this article. 
 
 
 
IRS Circular 230 Disclosure:  To ensure compliance with requirements imposed by the IRS, we inform you 
that any tax advice contained in this communication (including any attachments) is not intended or written 
to be used, and cannot be used, for the purpose of: (i) avoiding penalties under the Internal Revenue 
Code or any other U.S. federal tax law; or (ii) promoting, marketing, or recommending to another party 
any transaction or matter addressed herein. 
 
This document is provided as a general informational service to volunteers, clients, and friends of the Pro 
Bono Partnership.  It should not be construed as, and does not constitute, legal advice on any specific 
matter, nor does distribution of this document create an attorney-client relationship. 
 
Copyright 2011 Pro Bono Partnership, Inc.  All rights reserved.  No further use, copyright, dissemination, 
distribution, or publication is permitted without the express written consent of Pro Bono Partnership, Inc. 
 
 

 
 
 
 
 
 
 
 

                                                 
19  NPCL § 555(b) and (c). 
20  NPCL § 555(1). 
21  See NPCL  §555(d)(2) for the requirements of the notice to the Attorney General. 


