
 

Moving Forward After DOMA: 
Employee Benefits for Same-Sex Spouses Under Windsor 

According to the Supreme Court’s recent decision in Windsor v. United States, it is 
unconstitutional for the Defense of Marriage Act (DOMA)1 to override a state’s definition of 
marriage for federal law purposes. This holding hinges on principles of federalism and protects 
only those individuals legally married under state law. There is no longer a definition of 
“marriage” or “spouse” for the purposes of federal law; as was the case before DOMA, these 
terms must now be defined according to applicable state law. 

While differential treatment of same-sex marriage is not permissible in states, such as New York 
and Connecticut, that allow or recognize same-sex marriages by law,2 it remains constitutional 
for a state to define marriage as only between a man and a woman. As a result, the on-the-ground 
impact of this decision will vary greatly from state to state. Since Windsor addressed only the 
constitutionality of DOMA, which defined “marriage” and “spouse” to include only opposite-sex 
couples for purposes of federal law, same-sex couples in domestic partnerships or civil unions 
are not impacted by this ruling. To take advantage of the changes resulting from Windsor, such 
couples must get married under state law.3 

In the wake of Windsor, federal benefits must now be extended to a same-sex spouse legally 
married and living in a state that recognizes same-sex marriage. Below is an outline of the most 
significant changes to employee benefits, followed by a brief sketch of some of the novel issues 
raised by this decision. 

Retirement Benefits under the Employee Retirement Income Security Act (ERISA) 

• Qualified pension plans will default to joint and survivor annuities.  
• The maximum benefits that can accrue under Internal Revenue Code Section 415(b) do not 

include subsidized qualified same-sex spousal benefit in valuing a joint and survivor benefit. 
• Same-sex spouses are eligible to get court-ordered Qualified Domestic Relations Orders to 

receive their spouse’s retirement plan benefits. 
• Same-sex spouses now have the right to rollover their significant others’ retirement plan 

distributions to their qualified employer plan upon their spouses’ death. 

                                                           
1 Per Section 3 of the now-overruled federal Defense of Marriage Act, “in determining the meaning of any Act of 
Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the 
United States, the word "marriage" means only a legal union between one man and one woman as husband and wife, 
and the word "spouse" refers only to a person of the opposite sex who is a husband or a wife.” 
2 CA, CT, DE, IO, MA, MD, MA, MN, NH, NY, RI, VT, and DC. Additionally, AZ, CO, HW, IL,  MI, NV, NJ, 
NM, OH and OR may also pass same-sex marriage laws in the near future. 
3 Note that CO, HI, IL, and NJ recognize civil unions as conferring virtually all the rights and privileges of marriage; 
CA, DC, NV, OR, and WA treat domestic partnerships in the same way; and WI, NM, and WY have partial  
domestic partnership rights. Due to these conflicting policies, it is still a good idea to address status of same-sex 
spouses in your own particular nonprofit’s retirement plan by reviewing all plan documents, policy manuals, and 
insurance contracts for provisions that depend on definition of “spouse.” 



• Payment of defined contribution plan balances at death may now go to the surviving same-sex 
spouse by default. 

• Hardship withdrawals from 401(k) plans and profit sharing plans offering only lump sums or 
installments require consent from same-sex spouses. 

• Same-sex spouse expenses can be factored into hardship distributions. 
• Spousal rights to extend the required minimum distributions from a qualified retirement plan 

for a longer period following the death of the participant at age 70½. 

Health Plan Benefits 

• Same-sex spouses are treated as having medical rights to mandated health care continuation 
coverage under the Consolidated Omnibus Budget Reconciliation Act (COBRA). 

• Special enrollment rights to add a spouse to employer’s group health plan under the Health 
Insurance Portability and Accountability Act of 1996 (HIPAA) so long as the marriage occurs 
during the coverage period. 

• Spousal rights under Health Savings Accounts (HSAs). 
• Same-sex spouses may also qualify as family under the Family and Medical Leave Act 

(FMLA) and thereby receive dependent coverage during leave without being taxed.4 Note that 
spouses are entitled to leave if the employee resides in a state that recognizes same-sex 
marriage even if the workplace is located in a state that does not recognize same-sex marriage.5 

• Employer-provided dependent care assistance is treated as having pre-tax status if used to pay 
for qualifying dependent care assistance expenses of same-sex spouses; no income, Federal 
Insurance Contributions Act (FICA) or Federal Unemployment Tax Act (FUTA) taxes would 
be levied on employer-provided coverage of same-sex spouses.6 

Going Forward 
Windsor represents a path breaking change to the administration of retirement and health and 
welfare plans. The decision is official as of 7/25/13, and President Obama has instructed the U.S. 
Attorney General to review relevant statutes to assure a “swift and smooth” implementation of 
the law. This much is clear: during the transition, employers are advised to adjust withholding 
amounts from payrolls to married schedule (W-4), stop imputing income for same-sex spouse 
benefits, and stop grossing up for imputed income. However, many implications of this decision 
also remain unclear, and employers are welcome to contact the Pro Bono Partnership for counsel 
on how to comply with the changing legal landscape. 

                                                           
4 Be advised that the Department of Labor may change the definition of “spouse” or further clarify the implications 
of Windsor for the FMLA. Also, state and local leave laws may provide greater rights than the FMLA itself, so 
employers should be cognizant of how these laws interact with the FMLA. 
5 As a general matter, the domicile of same-sex spouses matters more than work location when analyzing retirement 
and tax issues, but not for medical benefits. 
6 In addition, certain employers may be entitled to a refund of their share of any FICA and FUTA taxes paid and 
employees may be entitled to a refund of their share of both FICA taxes and income taxes if the employer-sponsored 
health plan covered same-sex partners and imputed the value of the employer-paid healthcare as additional income. 
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